FRANK HLBBARD
| BLA 95-151 Deci ded July 13, 1998

Appeal froma determnation of the Assistant Drector, Held
perations, Gfice of Surface Mning Recl amati on and Enf orcenent, declining
to take enforcenent action in response to a citizen's conplaint. TDN 93-
130- 289- 7.

Afirned.

1. Surface Mning Gntrol and Recl anati on Act of 1977:
dtizen's Gonplaints: General ly--Surface Mning Gontrol
and Reclamation Act of 1977: Pernanent Regul atory
Program General |y

An CBMdeci sion on infornmal review uphol ding a
determnation that state regul atory authority had
shown good cause for not taking enforcenent action in
response to a 10-day notice of a citizen's conpl ai nt
charging that slopes were too steep and that a slide
existed on the permt wll be affirned on appeal where
state's findings that slide had been stabilized through
state enforcenent action and recl ai ned sl opes conf or ned
w th angl es approved in permt are supported by the
record, including CBMoversight inspection, and

appel l ant presents no evi dence on appeal to the
contrary.

APPEARANCES  Frank Hubbard, pro se; John P. Gleman, Jr., Esqg., Gfice
of the Solicitor, US Departnent of the Interior, Knoxville Held Gfice,
Knoxvi | | e, Tennessee, for the fice of Surface Mning Recl anation and
Enf or cenent .

(P N ON BY ADM N STRATI VE JUDE BURX

Frank Hiubbard has appeal ed a determnation of the Assistant Orector,
FHeld (perations, dfice of Surface Mning Recl anati on and Enf or cenent
(), issued on February 8, 1994, declining to take enforcenent action in
response to Hibbard s citizen's conplaint filed pursuant to the provisions
of section 521(a) of the Surface Mning Gontrol and Recl amation Act of 1977
(SMRY), 30 USC 8§ 1271(a)(1) (1994). The Assistant Drector's decision
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was issued in response to Hibbard s request for infornal reviewof a
determnation by CGBMs B g Sone Gap Held Gfice (BS3OQ that the Virginia
D vision of Mned Land Recl amati on (DMLR had taken appropriate action in
response to Ten-Day Notice (TDN 93-130-289- 7.

O June 3, 1993, TDN 93-130-289-7 was issued by BSFOin response to
acitizen's conplaint filed by Hibbard on June 1, asserting that a slide
had occurred in a backfilled area wthin Permt No. 1101061 held by Srouth
Qoal . OVC (Srouth) and further alleging that enforcenent action thus
far taken by DMR had not resulted in correction of the problem The
conpl ai nt requested CBMto "take over" enforcenent because "the Sate has
been dragging its feet on this natter." Hve days later, BS3Oissued a
second TDN (93-130-289-8) in response to a June 3 subm ssi on by Hibbar d,
which CBMtreated as an addendumto the first conplaint. In this June 3
filing, Hibbard, while reiterating his concern wth the slide, also raised
issues relating to the asserted failure of Srouth to return the mned | and
toits approxinate original contour (AQD, the failure to properly
construct and maintain a road whi ch had been retai ned as part of the
approved post-nmining | and use, and the failure to mnimze disturbance to
t he hydrol ogi ¢ bal ance with respect to di scharges from underground mne
wor ki ngs.

O June 15, 1993, DMR responded to TDN 93-130-289-7. In this
response, DMR noted that Hibbard had previously filed a conpl ai nt about
the slide wth DMR on March 1, 1993, and that, in response to this
conpl aint, DMLR issued notice of violation #93-67-6 to Srouth on March 3,
1993, charging, inter alia, that Srouth was in violation of the Mrginia
Qoal Surface Mning Reclamation Regul ations. The notice of violation
required the operator to take what ever neasures were necessary to
stabilize the backfilled area and set an original abatenent date of April
12, 1993. 1/ Wiile an appeal by Srouth to the DMR Gonpl i ance Manager was
subsequent |y disallowed, the tine for abatenent was subsequently extended
to My 28, 1993, owng to "wet weather.” O June 7, 1993, a conpl ete
i nspection was conducted by Nornman Enix of DMR The inspection report
whi ch he submtted indicated that the NO/ was bei ng term nated because the
slide area had stabilized and the operator had reseeded sone bare areas on
the site. 2/

1/ This NOValso cited Srouth for failing to submt water nonitoring
reports as required by the Mrginia Gal Surface Mning Regul ations. This
issue is not involved in the instant appeal .

2/ O June 15, 1993, DMR responded to TDN 93-130-289-8, and inforned C8M
that it was declining to take any enforcenent action wth respect thereto.
DMR expl ai ned the reasons for its failure to take action by noting that
the road was, in fact, in excellent shape, that DMLR s inspection found no
violation of ACC requirenents, and that there were no ol d mne worki ngs
inthe area so that there was no substantiation of Hibbard s claimthat a
violation of the requirenent to mni mze disturbance to the hydrol ogic

bal ance exi sted because of a failure to direct a di scharge around or

t hrough the backfill area.
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Prior to determining the appropriateness of DMR s response, Bl
Arnett, BSGOreclamation specialist, conducted a conpl ete i nspection
of the Srouth permt on July 1, 1993, acconpani ed by Eni x and Hubbar d.
Arnett's observations and concl usions are contained in a report captioned
"Narrative For Mnesite Eval uati on Report” (Mnesite Report). Wth
reference to TDN 93-130-289-7, the Mnesite Report first recapitul ated the
actions taken by DMLRto deal wth the conpl ai nt:

The conpl ai nant all eged that a slide had devel oped in the
backfill and enforcenent action taken by DMR had not resulted in
correction of the problem The DMR response to this Noti ce,
dated 6/14/93, indicates that MR Notice of Mol ation 93-67-3
was served on 3/2/93, to stabilize the slide in the backfill by
4/12/93. (n 4/16/93, the abatenent date was extended to 5/ 28/ 93,
due to wet weather. The operator ditched the water anway fromthe
toe of the slide area and seeded the slide area to stabilize it.
The Nbtice was termnated on 6/7/93.

(Mnesite Report at 4.) The Mnesite Report then di scussed the facts
di scl osed and the concl usi ons reached based on Arnett's field
i nvesti gation:

The slide area is located in the top of the backfill above an
access road in the northern part of the permt. * * * The slide
area is approxinately 225 feet |1 ong and appears to be an area
that was partially shaved at the top of the highwall to
elimnate the highwal|. Sonme settlenent cracks in the backfill
wer e observed whi ch have re-exposed the top of the highwall in
two places. The re-exposed highwal | was estinated to range in
size from2-4.5 feet high by 20-35 feet long. The backfill has a
vegetative ground cover. Surface drai nage fromthe upper

portion of the access road is directed anay fromthe toe of the
backfill by the access road inner ditchline. The access road
inner ditchline is directed into diversion D5. According to

| nspector Eni x, the toe of the backfill had been saturated and
to dry out the area the surface drainage fromthe upper part of
the access road was directed around the area by the road
ditchline. DMR policy requires the re-exposed highwal | to be
recovered prior to final bond rel ease. DMR took enforcenent
action torequire the slide problemto be stabilized wthin the
allowed 90 day tine period, and the backfill appears to be stable
at this tine; therefore, DMR s response i s consi dered

appropri ate.

Id. at 45 The Mnesite Report al so exammned CMR s response to TDN 93-
130-289-8 and concl uded that DMLR s response wth respect to the matters
invol ved therein was appropriate. 1d. at 5-6.

Based on this examnation, BSGOfound DMR s responses to the TDN s
to be appropriate and, by letter dated August 11, 1993, inforned Hubbard
that no further action by CBMwoul d be taken on either of the TDN s.
Hubbard was al so advi sed of his right to seek infornal reviewof this
determnation by the CBMAssistant Drector for Held (perations.
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Hubbard then sought infornmal review 1In his request for infornal
review Hibbard conpl ai ned that, although the state inspector had
originally issued a notice of violation for the slide, he "then changed hi s
mnd and termnated [the] violation.” Wiile acknow edgi ng that CaM
conducted its own field inspection on July 1, 1993, which he attended and
which ultimately resulted in the GBVfinding that the DMR response was
appropriate, he asserted that "this slide was not corrected and is a
disgrace to both federal and state reclamation laws.” Hibbard urged CBVito
conduct another site inspection wth an inspector fromanother area,
contending that "the CBMoffice in Bg Sone was not fair intheir
decision.”" (Request for Informal Reviewat 1-2.)

O February 8, 1994, the Assistant Drector upheld BSGFO s
determnation that DM.R had t aken appropriate action in response to
TDN 93-130- 289-7. Noting that an C8Minspection had determned that the
area in question had been stabilized, the Assistant Orector advised
Hubbard that a file reviewindicated that "[t]he area had been backfilled
in a manner consistent wth the approved permt, and sl ope neasur enents
recorded at the tine of the Held Gfice site visit indicate that backfill
configuration approxi nates final surface contours approved in the
permt." 3/ (Assistant Drector's Decision at 1.) Accordingly, he
af firnmed the BSG-O deci sion. Hibbard t hereupon pursued an appeal to this
Board pursuant to 43 CF. R § 4.1281.

n appeal , Hiubbard naintains that "the slide is still there" and
"all the state inspector did was require the mning conpany to scatter sone
Locust tree seeds,” which, he continues, died in the sumer's drought. He
contends the "only ditches dug were done by nyself along a road | eading to
the cenetery” and that no water was ditched fromthe toe of the slope. He
also clains that the land was not restored to ACC and that the backfill
continues to slide after heavy rains. Noting that his parents are buried
on the hill he conplains that "it is a disgrace for people to have to pass
by this." (Satenent of Reasons at 1-2.)

[1] At the outset, we note that under section 503 of SMRA 30 US C
§ 1253 (1994), states wth approved prograns have the prinary
responsibility for enforcing the Act wthin each state. However,
notw thstanding the fact that a state may have been granted prinary
enforcenent authority, CBViretains a significant oversight role to ensure
conpliance wth SMRA s nandates. Thus, where, pursuant to a citizen's
conplaint, CBMhas reason to believe that a permttee is in violation of a
state regul atory program

3/ The Assistant Drector al so pointed out that, while subsequent
examnations had identified a portion of the highwall had been re-exposed
due to backfill settlenent which woul d require renedi al action before bond
rel ease, this matter had been the subject of a separate TDN i ssued by C8VI
to DMR on Jan. 31, 1994, and that the Sate' s response was present|y under
revi ew by BSGQ
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CBMis required to issue a TDNto the appropriate state regul atory
authority. See 30 US C 8§ 1271(a)(1) (1994); 30 CER § 842. 11(b) (1).
Under the appl i cabl e regul ations, unless the state takes "appropriate
action"” to cause the violation to be corrected or shows "good cause for the
failure to do so" wthin 10 days of receiving the TDN C8Mis required to
conduct an i medi ate Federal inspection of the surface coal mning
operation. See 30 US C 8§ 1271(a)(1) (1994); 30 CF. R
§ 842. 11(b) (1) (ii)(B(1); Enest Back, 135 | BLA 246, 248 (1996); Anbl esi de,
Ltd., 135 IBLA 51, 57 (1996).

The appl icable regulations further provide that "appropriate action”
i ncl udes "enforcenent or other action authorized under the Sate programto
cause the violation to be corrected" (30 CF. R § 842 11(b)(1)(||)(B)(3))
and also list five situations which are considered to constitute "good
cause" for a failure to take enforcenent action. See 30 CF.R
§ 842. 11(b) (1) (ii)(B)(4); see also Mrgan Farm Inc., 141 IBLA 95, 100
(1997); Harvey Gatron, 134 IBLA 244, 255 (1995), aff'd, Nbo. 96-0001- BSG
(WD Va. Mr. 5 1997), appeal filed, No. 97-1449 (4th dr. Mr. 28,
1997); Ableside, Ltd., supra, at 58.

Moreover, we nust note that, under 30 CF. R 8§ 842.11(b) (1) (ii)(B(2),
where CBMhas declined to take enforcenent action pursuant to a citizen's
conpl aint because it finds that the state regulatory authority's response
was appropriate, any party seeking to chall enge such a findi ng nust
establ i sh, by a preponderance of the evidence, that the state regul atory
authority's actions or response to a TDONwas arbitrary, capricious, or an
abuse of discretion. See Mrgan Farm Inc., supra, at 100; Betty L. &
Mbses Tennant, 135 IBLA 217, 227 (1996); P ttsburgh & Mdway Goal Mning
Q. v. 3V 132 IBLAS9, 74, 102 |.D 1, 9 (1995). 4/

In the instant case, CGBMfound that DM.R s response was appropri at e.
For its part, DMR had originally issued an NO/ directing Srouth to
take what ever action was necessary to stabilize the slide. It
subsequently termnated this NO/ after it determned that the slide had
been stabilized. Subsequently, BSGO lnspector B ll Arnett independently
reviewed the concerns raised in Hibbard s citizen's conplaint in his
July 1, 1993, inspection. See Mnesite Report. Having actively exercised
its oversi ght responsi bi | i ty, the i ssue to be resol ved i s whet her C8VI
properly determined the slide had been stabilized. Peter J. Rosati, 119
| BLA 219, 223 (1991). Ve are unable in this case to concl ude that Hibbar d
has sustai ned his burden of establishing error in C8VIs decision or that
DMR s decision was arbitrary, capricious, or an abuse of discretion.

4/ ¢ note that these regul ati ons were uphel d agai nst a chal | enge brought
by the National Goal Association. The Whited Sates Dstrict Gourt for the
Dstrict of Golunbia concluded that the TDNregul ations "are not arbitrary,
capricious, or otherw se inconsistent wth law Rather they are based upon
apermssible interpretation of SMIRA" National Goal Association v. Uam
No. 87-2076 (DD C Sept. 16, 1994), at 19. See Rttsburgh & Mdway Goal
Mning G. v. C8V supra, at 75.
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Hiubbard's claimthat the slide still exists is controverted by the
DMR i nspection report of June 7, 1993, and BSG-O s inspection report of
July 1, 1993. Both reports of inspection found the slide area was stabl e
and that the land was restored to AGC  The sl ope angl es al so conf or ned
wth those approved in Srouth's permt. Wile he has disputed them
Hubbard has submitted no evi dence on appeal contravening DMR and BSGO s
findings. It is incunbent on Hibbard, as the party chal | enging the CaM
decision, to affirmatively establish the factual predicates of his claim
This, he failed to do. 5/

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the decision
appeal ed fromis affirned.

Janes L. Burski
Admini strative Judge

| concur:

T Britt Price
Admini strative Judge

5/ To the extent that Hiubbard s assertions on appeal could be construed

as an argunent that DMR was required to issue an NO/ requiring Srouth

to backfill the re-exposed highwall at the present tine, we nust point out
that Srouth did not pursue this argunent before the Assistant Oirector.

As we noted in Betty L. and Mbses Tennant, supra, at 226-27, only issues
pursued bel ow may be raised in an appeal to this Board. Therefore, to the
extent that Hiubbard failed to rai se the issues invol ved i n TDN 93- 130-289- 8
inhis request for infornal review he is precluded fromrelitigating those
natters before the Board.

In any event, we note that in Peter J. Rosati, supra, at 224, the
Board held that, insofar as AOCis concerned, "the only requirenent [in
SMRA is that, at the conclusion of backfilling and grading, the disturbed
areas shoul d cl osely resenbl e the general surface configuration of the |and
prior to mning and blend i nto and conpl enent the drai nage pattern of the
surrounding terrain.” 30 USC § 1291(2) (1988). Hubbard does not
dispute that the highwal | was reclai ned at the concl usion of backfilling
and grading or that DMLR policy requires highwal | s re-exposed by backfill
settlenent to be elimnated prior to final bond rel ease, which, in fact, it
clearly intends to require.
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